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IN THE UTAH SUPREME COURT

STATE OF UTAH,
Plaintiff/Respondent,
Case No. 20030406SC

v,
KELLY LAFE GARNER,
Defendant/Petitioner,

BRIEF OF RESPONDENT
JURISDICTION AND NATURE OF PROCEEDINGS
This Court granted certiorari to review an unpublished
memorandum decision of the court of appeals, State v. Garner,
2003 UT App 72.

See addendum A.

This Court has jurisdiction

over the case pursuant to Utah Code Ann. § 78-2-2(3) (a) (2002) .
STATEMENT OF THE ISSUES ON APPEAL AND
STANDARDS OF APPELLATE REVIEW
Is defendant entitled to two direct appeals of the same
issue in the same case?
When the Supreme Court exercises its certiorari
jurisdiction, it reviews the decision of the court of appeals,
not the underlying decision of the trial court.

That is, this

Court does "not grant certiorari to review de novo
court's decision."
(Utah 1992).

the trial

Butterfield v. Qkubo, 831 P.2d 97, 101 n.2

Whether the court of appeals properly dismissed the

appeal for lack of jurisdiction presents a question of law,
reviewed for correctness.

Pledger v. Gillespie, 1999 UT 54, $16,

982 P.2d 572 (citing State v. Humphrey, 823 P.2d 464, 465 (Utah
1991)) .
CONSTITUTIONAL PROVISIONS, STATUTES AND PULES
Rule 4(a) of the Utah Rules of Appellate Procedure provides:
[i]n a case in which an appeal is
permitted as a matter of right . .
. , the notice of appeal . . .
shall be filed . . . within 30 days
after the date of entry of the
judgment or order appealed from.
Utah R. App. P. 4 (a) .
STATEMENT OF THE CASE AND FACTS
July 27, 2001

After defendant ente; a guilty plea to one
count each of criminal mischief and burglary,
both third degree felonies, the trial court
enters sentence, judgment, and commitment in
district court case 981700550. (R. 117-18).

August 21, 2001

The trial court modifies the sentence,
judgment, and commitment. The modification
is substantiated only by a docket entry
stating "minutes modified.''

September 20, 2001

Defendant, represented by appellate counsel,
files a notice of appeal (R. 121-22). The
court of appeals assigns the case appellate
number 20010762-CA (R. 132).

May 2, 2002

Defendant files the brief of appellant in
case 20010762-CA.

May 14, 2002

District court re-enters sentence, judgment,
and commitment of July 27, with additional
notations (R. 133-34).

May 21, 2002

The State moves to dismiss the appeal for
lack of jurisdiction because the September 20

-2-

notice of appeal was untimely.1 The State
argues that the September 20 notice of appeal
was filed more than 30 days after judgment
was entered on July 27. Although defendant
claims that the trial court modified this
order on August 21, no such modified order
appears in the record. Consequently, the
September 20 notice is untimely.
June 13, 2002

Defendant, represented by the same appellate
counsel, files a second notice of appeal in
the same case. See addendum C.

July 5, 2002

Defendant files a docketing statement in the
second appeal, asserting jurisdiction based
on the May 14 modification of the July 27
sentence, judgment, and commitment. See
addendum D.

June 19, 2002

The Court of Appeals assigns the second
appeal a new appellate number, 20020479-CA
(this case).

July 11, 2002

The Court of Appeals issues a not-forpublication per curiam decision in the first
appeal, dismissing it for lack of
jurisdiction. See State v. Garner, 2002 UT
App 238 at addendum B.
The Court of Appeals holds that the alleged
modifications of August 21, 2001 and May 14,
2002 did not extend the time for filing the
Notice of Appeal "[bjecause any modifications
which were made to the sentence, judgment,
and commitment were not material changes. . .
The notice of appeal is untimely and,
consequently, this court lacks jurisdiction
to hear the appeal." Garner, 2002 UT App.
238 at addendum B.

1

The State's motion is not part of the record on appeal,
but is in this Court's files. Under rule 201, Utah Rules of
Evidence, this Court may take judicial notice of the records and
prior proceedings in the same case. See In re S.J., 576 P.2d
1280, 1283 (Utah 1978); see also Riche v. Riche, 784 P.2d 465,
468 (Utah App. 1989).
-3-

Defendant seeks no further review of the
court of appeals decision, nor does he move
to dismiss the second appeal.
November 27, 2002

Defendant files the brief of appellant in the
second appeal, again asserting jurisdiction
based on the May 14 modification.

January 28, 2003

The State moves to dismiss the second appeal.

March 13, 2003

The Court of Appeals issues a not-forpublication memorandum decision in the second
appeal, summarily dismissing it for lack of
jurisdiction. See State v. Garner, 2003 Ut
App 72 at addendum A. The court notes that
"[pluvious decisions of this court on
identical issues are binding," and that stare
decisis applies vx'when one panel of a multipanel appellate court is faced with a prior
decision of a different panel.'" Id.
(citation omitted).

May 8, 2003

Defendant files a petition for writ of
certiorari in the second appeal, once more
asserting jurisdiction based on the May 14
modification and arguing that the court of
appeals erred by determining that the
district court's modifications to the
sentence, judgment, and commitment were not
material.

May 16, 2003

The State files a letter in opposition to
defendant's petition.

July 7, 2003

This Court grants certiorari review.
SUMMARY OF ARGUMENT

This case is the second of two direct appeals defendant has
filed, arising out of a single set of facts and raising the same
jurisdictional issue.

The doctrine of res judicata directs that

the decision of the court of appeals in the first appeal controls
the outcome of the second appeal.

-4-

Consequently, the court of

appeals correctly dismissed the second appeal, a decision that
should be affirmed by this Court.
ARGUMENT
THE COURT OF APPEALS CORRECTLY
DISMISSED DEFENDANT'S SECOND APPEAL
WHERE THAT COURT HAD REJECTED
DEFENDANT'S IDENTICAL CLAIM ARISING
FROM THE SAME FACTS IN A PREVIOUS
APPEAL
Defendant frames the single issue before the Court as
whether "the court of appeals erred by concluding that the
district court's modifications of the sentence, judgment, and
commitment were not material."

See Br. of Pet. at 4.

Had the

court resolved this matter correctly, defendant argues, it would
not have dismissed his appeal for lack of a timely notice of
appeal.

Id.

To the contrary, the court of appeals correctly dismissed
the appeal because another panel of the court had previously held
that the district court's modifications to the same sentence,
judgment and commitment were not material.
App 238 (addendum B).

See Garner, 2002 UT

Defendant's argument fails because he is

not entitled to two direct appeals of the same issue in the same
case.
The trial court entered judgment against defendant on July
27, 2001 (R. 117-18).

An August 21 docket entry states:

"SENTENCE, JUDGMENT, COMMITMENT minutes modified" (Docket at 13)
(emphasis in original).

The modified judgment, however, is not

part of the record on appeal.

Defendant commenced his first
-5-

appeal by filing a notice of appeal on September 20, 2001, fiftyfive days after entry of the July 27, 2001 judgment (R. 121-22).
He then filed the brief of appellant.

On May 14, 2002, the

district court reentered its sentence, judgment, and commitment
of July 27, 2001 (R. 133-34).
A week later, the State moved to dismiss the appeal for lack
of jurisdiction because the September 21 notice of appeal was
filed more than 30 days after the July 27 judgment and so was
untimely, depriving the appellate court of jurisdiction.
Defendant, apparently seeking to cure the jurisdictional flaw,
filed a second notice of appeal on June 13.

See addendum C.

He

also filed a docketing statement, stating that the court of
appeals had jurisdiction because his June 13, 2002 notice of
appeal was filed within 30 days of the district court's May 14,
2002 re-entry of judgment.

See addendum D.

This second notice

of appeal resulted in a second appeal, with a separate appellate
number.
On July 11, the court of appeals issued its opinion in the
first appeal.
B.

See State v. Garner, 2002 UT App 238 at addendum

The court noted that "the August 21 amendment is not

contained in the trial court record."2

Id. at 13 (unnumbered).

Thus, the trial court record contained only one change to the
judgment, dated May 14, 2002.

Id.

2

The court held that,

Appellate review is, of course, limited to evidence
contained in the record on appeal. State v. Plieqo, 1999 UT 8,
<3I7, 97 4 P. 2d 27 9; see also Utah R. App. P. 11 (e) .
-6-

VN

[a]ssuming all modifications were made as defendant alleges/'

the modifications were not material and, consequently, did not
extend the time for filing a notice of appeal.
(unnumbered).

Id. at 114

Therefore, the notice of appeal that defendant

filed on September 21, fifty-five days after entry of judgment on
July 27, was untimely, and the court lacked jurisdiction to hear
the appeal.3

Id. at 15 (unnumbered).

dismissed the first appeal.4

Accordingly, the court

Id.

On November 27, 2002, defendant filed his brief of
appellant in the second appeal, re-asserting appellate court
jurisdiction on the very ground that the court of appeals had
rejected in the first appeal, that the May 14, 2002 modification
to the final judgment of July 27, 2002 re-started the 30-day
appeals period (Ct. App. Br. of App. at 12). The State again
moved to dismiss the appeal.

In a not-for-publication memorandum

decision, the court of appeals summarily dismissed defendant's
second appeal for lack of jurisdiction.

See State v. Garner,

3

The court of appeals made no mention of the second notice
of appeal, which was filed just under a month before the court
issued its first opinion. Presumably, the court was unaware that
defendant had initiated a second appeal.
4

At this juncture, having obtained a ruling that the May
14, 2002 modification did not re-start the 30-day appeals period,
defendant had two options. He could have moved to dismiss the
second appeal for lack of jurisdiction or, desiring further
review of the materiality of the modifications, he could have
filed a petition for writ of certiorari. See Utah R. App. P.
48(a) ("A petition for writ of certiorari must be filed with the
Clerk of the Supreme Court within 30 days after the entry of the
final decision by the Court of Appeals"). Defendant did neither.
-7-

2003 UT App 72 (unnumbered) at addendum A.

Citing the doctrine

of stare decisis, the court ruled that its prior opinion haa
conclusively established that defendant's notice of appeal of
June 13 was untimely.

Id. at SI3 (unnumbered) .

Defendant's second appeal, as the court of appeals correctly
recognized, is barred by the law governing finality of judgments.
"The doctrine of res judicata . . .

is designed to prevent the

relitigation of issues that have been fully adjudicated."

State

v. Sims, 881 P.2d 840, 843 (Utah 1994) (citations omitted).

Res

judicata "applies 'when there has been a prior adjudication of a
factual issue and an application of a rule of law to those facts.
In other words, res judicata bars a second adjudication of the
same facts under the same rule"of law.'" Id. (citing Salt Lake
Citizens Congress v. Mtn. States Tel. & Tel., 846 P.2d 1245,
1251-52 (Utah 1992)) .
Here, defendant seeks a second adjudication of the same
facts under the same rule of law.

In his first appeal, defendant

obtained a ruling from the court of appeals on the effect of the
May 14, 2002 modification to the sentence and judgment.

The

court of appeals ruled that the modifications were not material
and so did not extend defendant's time for filing his notice of
appeal.

Defendant did not seek review of that ruling.

In his

second appeal, defendant asked the court to again rule on the
same question.

Res judicata, therefore, bars the second appeal.

Sims, 881 P.2d at 843.
-8-

Further, even if res judicata did not bar another appeal,
stare decisis, the doctrine cited by the court of appeals in its
second opinion, would do so.

Sims, 881 P.2d at 843 n.7.

"Stare

decisis requires that a decision rendered by a court in a
particular factual context govern later decisions by that court
arising under the same or similar facts."

Id. (citing State v.

Thurman, 846 P.2d 1256, 1269 (Utah 1993)).

Here, the court of

appeals' July 11, 2002 opinion determined that modifications made
to the judgment of July 27, 2001 were not material and did not
extend the date for filing a notice of appeal.
App 238, 54 (unnumbered).

Garner, 2002 UT

This decision must govern the outcome

of defendant's second appeal because it raised the same issue
arising out of the same facts.
The court of appeals' opinion dismissing the second appeal
states: "Previous decisions of this court on identical issues are
binding.

See State v. Thurman, 846 P.2d 1256, 1269 (Utah 1993).

Moreover, stare decisis has 'equal application when one panel of
a multi-panel appellate court is faced with a prior decision of a
different panel.' Id."
at addendum A.

Garner, 2003 UT App 72, 13

(unnumbered)

The court of appeals properly applied both

principles to the instant appeal.

First, the court of appeals'

July 11 opinion adjudicated the materiality of modifications to
the July 27, 2002 judgment and sentence.

Defendant's second

appeal raised the same jurisdictional issue.

Consequently, the

July 11 opinion governs the outcome of the later appeal.

-9-

Second,

although two different panels of the court of appeals heard the
first and second appeals,5 stare decisis teaches that the
decision of the first panel, issued on July 11, binds the
subsequent panel.

Here, the second panel properly recognized the

controlling nature of the court's prior decision arising out of
the same facts, concluded that defendant's notice of appeal was
untimely, and correctly dismissed this appeal for lack of
jurisdiction.
CONCLUSION
For the reasons stated, this Court should affirm the
judgment of the court of appeals.
RESPECTFULLY submitted this ]tf_ day of February, 2004.
MARK L. SHURTLEFF
Attorney General

c
JOANNE C. SLOTNIK
Assistant Attorney General

5

None of the members of the second panel had been members
of the first panel.
-10-

CERTIFICATE OF MAILING
I hereby certify that two true and accurate copies of the
foregoing brief of appellee were mailed first-class, postage
prepaid, to Scott L. Wiggins, attorney for petitioner, Arnold &
Wiggins, American Plaza II, Suite 105, 57 West 200 South, Salt
Lake City, Utah 84101, this [tf_ day of February, 2004.
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Paulette Stagg

IN THE UTAH COURT OF APPEALS

Clerk of the Court

00O00

State of Utah,

)

MEMORANDUM DECISION
(Not For Official Publication;

Plaintiff and Appellee,

C a s e No.

v.
Kelley Lafe Garner,
Defendant and Appellant

20020479-CA

F I L E D
(March 1 3 , 2003)
2 0 0 3 UT App 72

Second District, Farmington Department
The Honorable Thomas L. Kay
Attorneys:

Scott L. Wiggins, Salt Lake City, for Appellant
Mark L. Shurtleff and Joanne C. Slotnik, Salt Lake
City, for Appellee

Before Judges Billings, Bench, and Thorne.
PER CURIAM:
This case is before the court on Appellee's motion for
summary dismissal, pursuant to rule 10 of the Utah Rules of
Appellate Procedure. Appellee contends that the notice of appeal
was untimely filed.
The Sentence, Judgment, and Commitment on this matter was
entered July 27, 2001. A notice of appeal was filed on September
20, 2001, which resulted in appellate case number 20010762, m
which an unpublished per curiam decision issued in July 2002.
See State v. Garner 2002 UT App 238 .per curiam). A second
notice of appeal was filed June 13, 2002, which resulted m this
appeal. The first appeal was dismissed for lack of jurisdiction
due to an untimely notice of appeal.
Appellant contended in the first appeal, and also argues in
this case, that the Sentence, Judgment, and Commitment was
modified on August 21, 2001 and May 14, 2002. See id. This
court determined in the first appeal that any modifications made
to the Sentence, Judgment, and Commitment were not material
changes and did not extend the time for filing a notice of
appeal. See ProMax Dev. Corr>. v. Raile, 2000 UT 4,«!ll, 998 P.2d
254. Previous decisions of this court on identical issues are

binding. See State v. Thurman, 846 P.2d 1256, 1269 (Utah 1993).
Moreover, stare decisis has "equal application when one panel of
a multi-panel appellate court is faced with a prior decision of a
different panel." Id.
Having determined that any changes to the Sentence,
Judgment, and Commitment were not material and did not stay the
time for filing a notice of appeal, the notice of appeal in this
case, filed June 13, 2002, is untimely, and this court lacks
jurisdiction. See Varian-Eimac, Inc. v. Lamoreaux, 767 P.2d 569,
570 (Utah Ct. App. 1989). Therefore, we dismiss the appeal.

^

Judith M. Billings,
Associate Presiding Judge

Russell W. Bench, Judge

William A. Thorne Jr./Judge

<£ U u z. u ** / ? - v_.rv

Addendum B

Addendum B

Not Reported in P.2d
2002 UTApp 238
(Cite as: 2002 WL 1478183 (Utah App.))
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H
UNPUBLISHED OPINION.
RULES BEFORE CITING.

CHECK

COURT

Court of Appeals of Utah.
STATE of Utah, Plaintiff and Appellee,
v.
Kelly Lafe GARNER, Defendant and Appellant.
No. 20010762-CA.
July 11,2002.
Second District, Farmington
Honorable Thomas L. Kay.

Department;

The

Scott L. Wiggins, Salt Lake City, for Appellant.
Mark L. Shurtleff and Karen A. Klucznik, Salt
Lake City, for Appellee.
Before Judges
ORME.

DAVIS,

GREENWOOD,

and

MEMORANDUM DECISION (Not For Official
Publication)

the trial court modified the sentence, judgment, and
conviction on this occasion to clarify that the issue
preserved for appeal was the denial of Appellant's
motion to dismiss the information. Appellant
indicates that the trial court also clarified, in the
modification, that the State had fulfilled its
requirement under the plea agreement to write a
letter to the Alabama Kilby Correctional Facility
recommending that no additional time be served for
the criminal conviction involved in this appeal and
that the S3 50 had been returned by the State to
Appellant pursuant to the agreement. Lastly, the
modified sentence, judgment, and conviction
clarified the restitution amount to be $1,922.29, and
that the S350 returned to Appellant was to offset the
restitution.
The trial court record contains only one change
made to the sentence, judgment, and conviction on
May 14, 2002. The August 21, 2001 amendment is
not contained in the trial court record. Beside the
portion of the document that lists the plea as guilty,
the trial judge wrote "conditional." At the bottom of
the document the changes Appellant asserts
regarding restitution were added. However, the
original sentence, judgment, and conviction clearly
stated that the plea was a Sery plea. Further, the
original document states that restitution is imposed
in an amount to be determined and that the S350
will be returned and offset restitution. The original
document also indicates that the State is obligated
to write the letter to the Alabama Kilby
Correctional Facility.

PER CURIAM.
*l This case is before the court on Appellee's
motion for summary disposition based on an
untimely notice of appeal. Appellant filed a notice
of appeal from a sentence, judgment, and conviction
originally entered July 26, 2001. The notice of
appeal was filed on September 20, 2001, fifty-five
days after entry of the sentence, judgment, and
commitment. Appellant contends that the sentence,
judgment, and commitment were modified twice,
thereby extending the time for filing the notice of
appeal.
The first alleged modification occurred on August
21, 2001. Appellant contends that the trial court
modified the document to reflect the conditional
nature of the plea. The second alleged modification
occurred on May 14, 2002. Appellant argues that
Copr. © West 2004 No (

Assuming all modifications were made as
Appellant alleges, these modifications are not
material changes to the sentence, judgment, and
commitment and, therefore, the changes do not
extend the time for filing Appellant's notice of
appeal. See Promax Dev. Corp. v. Raile, 2000 UT 4,
& para; 11, 998 P.2d 254. In addition to the fact
that the original sentence, judgment, and conviction
states that the plea is a Sery plea, the transcript of
the change of plea hearing, which occurred on July
3, 2001, indicates that counsel for Appellant stated
on the record, at the time of the plea, that the plea is
conditional upon Appellant reserving the right to
appeal the trial court's denial of Appellant's motion
to dismiss the information, based on a "violation of
the Interstate Agreement on Detainer's Act." The
plea agreement affidavit, signed by all parties at the
time of the plea, also references the conditional
to Orig. U.S. Govt. Works

http://print.westlaw.com/delivery.html?dest=atp&dataid=A005580000007423000160205...

02/11/2004

Not Reported in P2d
2002 UTApp 238
(Cite as: 2002 WL 1478183 (Utah App.))

Page ->

nature of the plea and the issue to be appealed.
*2 Because any modifications which were made to
the sentence, judgment, and commitment were not
material changes they did not extend the time for
filing the notice of appeal. The notice of appeal is
untimely and, consequently, this court lacks
jurisdiction to hear the appeal. See Varian-Eimac,
Inc. v. Lamoreaux, 161 P.2d 569, 570 (Utah
Ct.App.1989). Appellee's motion to dismiss for lack
of jurisdiction is granted and the appeal is dismissed.
2002 WL 1478183 (Utah App.), 2002 UT App 238
END OF DOCUMENT

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

http://print.westlawxom/delivery.html?dest=atp&dataid=A005580000007423000160205
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SCOTT L WIGGINS (5820)
ARNOLD & WIGGINS, P.C.
American Plaza II, Suite 105
57 West 200 South
Salt Lake City, UT 84101
Telephone: (801)328-4333
Facsimile: (801) 328-2405

DISTRICT

Attorneys for Defendant / Appellant
IN THE SECOND JUDICIAL DISTRICT COURT IN AND FOR DAVIS COUNTY
STATE OF UTAH
FARMINGTON DEPARTMENT
STATE OF UTAH,

]

Plaintiff/ Appellee,

;)

V.

>

KELLY LAFE GARNER,

j

Defendant / Appellant.

]1

Case No. 981700550 FS

Judge Thomas L. Kay

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN that Kelly Lafe Garner, by and through counsel,
Scott L Wiggins, of and for Arnold & Wiggins, P.C, hereby appeals to the Utah Court of
Appeals from the Sentence, Judgment, Commitment of the Second Judicial District Court

of Utah, Davis County, the Honorable Thomas L. Kay presiding, which was signed by the
district court on May 14, 2002, and entered that same day.
DATED this 13th day of June, 2002.
& WIGGrNS, P.C.

Attorneys for_Berendant / Appellant

2

Addendum D

Addendum D

COPY
SCOTT L WIGGINS (5820)
ARNOLD & WIGGINS, P.C.
American Plaza II, Suite 105
57 West 200 South
Salt Lake City, UT 84101
Telephone: (801) 328-4333
Facsimile: (801)328-2405
Attorneys for Defendant / Appellant

IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

]

Plaintiff/ Appellee,

])

v.

;

KELLY LAFE GARNER,

j

Defendant / Appellant.

Case No. 20020479-CA

]

DOCKETING STATEMENT
Defendant, Kelly Lafe Gamer, submits the following Docketing Statement
pursuant to Rule 9, Utah Rules of Appellate Procedure:
(c)(1) DATE OF JUDGMENT: Thejudgment or order sought to be reviewed is
the Sentence, Judgment, and Commitment, which was signed by the district court on May
14, 2002, and entered that same day, in the Second District Court, Davis County, the

Honorable Thomas L. Kay, presiding. No motions pursuant to Rules 24 or 26 of the Utah
Rules of Criminal Procedure, or their equivalent, have been filed. Notice of Appeal was
filed on June 13,2002;
(c)(2)(A)

JURISDICTION: Utah Code Ann. § 78-2a-3(2)(f) confers

jurisdiction on the Utah Court of Appeals to decide the instant appeal;
(c)(2)(B)

Not applicable because it is not a multi-party or multi-claim case;

(c)(2)(C)

Not applicable because this is a criminal case;

(c)(3)

NATURE OF THE PROCEEDINGS: This appeal is from the

Sentence, Judgment, and Commitment of the Second District Court, Davis County, State
of Utah, the Honorable Thomas L. Kay, presiding;
(c)(4)

STATEMENT OF FACTS: On April 2, 1998, Mr. Garner was

charged by way of Information with the following: (1) Criminal Mischief, a second
degree felony, in violation of Utah Code Ann. § 76-6-106; (2) Burglary, a third degree
felony, in violation of Utah Code Ann. § 76-6-202; (3) Possession of a Controlled
Substance, a third degree felony, in violation of 58-37-8(2)(a)(i); (4) (3) Possession of a
Controlled Substance, a third degree felony, in violation of 58-37-8(2)(a)(i); and (5)
Possession of Burglary Tools, a class B misdemeanor, in violation of Utah Code Ann. §
76-6-205. Mr. Garner subsequently pleaded not guilty.
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Sometime thereafter, Mr. Gamer was arrested in Colorado, and incarcerated in a
county jail located in Colorado Springs, Colorado. As a result, Mr. Gamer was unable to
appear for his arraignment in Davis County on June 8, 1998. Mr. Gamer was
subsequently convicted, sentenced, and ultimately incarcerated in the Kilby Correctional
Facility, which is located in Mt. Meigs, Alabama.
Mr. Garner, on September 12, 2000, filed an Inmate's Notice of Place of
Imprisonment and Request for Disposition of Indictments, Informations or Complaints in
Alabama, which was forwarded to the Weber County Attorney's Office. The Weber
County Attorney's Office received and accepted the request for temporary custody in
connection with the Notice.
Mr. Gamer was subsequently booked into the Weber County Jail on December 22,
2000, and his detainer, or warrant(s) out of Davis County were identified. Mr. Gamer
was thereafter transported to Davis County for the first time on January 24, 2001.
After various events transpired, Mr. Gamer, through counsel, filed a Motion to
Dismiss Information pursuant to Article III of the Interstate Agreement of Detainers,
which is codified as Utah Code Ann. § 77-29-5. The district court denied the Motion,
reasoning that the Article III was not controlling, and that Article IV of the Act was not
applicable to Mr. Gamer's case.
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Mr. Gamer subsequently entered a conditional guilty plea, pursuant to a plea
agreement, to the Charges of Criminal Mischief and Burglary, with the remaining charges
being dismissed. By so doing, Mr. Gamer preserved his right to appeal the district court's
denial of his Motion to Dismiss. The State agreed to return $350 from the forfeiture
assets to Mr. Gamer and the remaining amount applied to restitution. In addition, the
State agreed to send a letter to Alabama Board of Parole, requesting that no further jail
time be imposed on the instant charges.
The district court's Sentence, Judgment, and Commitment was signed by the court
on May 14, 2002, and entered that same day. Mr. Gamer, through counsel, filed Notice
of Appeal on June 13, 2002;
(c)(5)

ISSUES FOR REVIEW AND STANDARD OF REVIEW:
a)

Whether the district court erred in its interpretation of Utah Code

Ann. § 77-29-5. "Matters of statutory interpretation present questions of
law which [an appellate court] reviewfs] for correctness, according no
particular deference to the trial court's interpretation." State v. Lindsay,
2000 UT App 379, f4, 18 P.3d 504; accord State v. Coleman, 2001 UT
App.281,f5,34P.3d790;
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b)

Whether the district court's order of restitution was proper. The

appellate court "will not vacate an order of restitution unless the trial court
abused its discretion or exceeded its authority/' State v. Westerman, 945
P.2d 695, 696 (Utah Ct. App. 1997) (citing State v. Robinson, 860 P.2d 979,
980 (Utah Ct. App. 1993) and State v. Twitchell, 832 P.2d 866, 868 (Utah
Ct. App. 1992)). However, if the trial court's order of restitution is based
on statutory interpretation, or the lack thereof, the appellate court affords
the trial court's determination no deference and reviews it for correctness.
Id. (citing Ward v. Richfield City, 798 P.2d 757, 759 (Utah 1990));
c)

Mr. Garner reserves the right to raise any and all additional issues

that he or his counsel, upon reviewing the record on appeal, believe are
warranted.
(c)(6)

ASSIGNMENT (SUPREME COURT TO COURT OF
APPEALS): Phrase in heading not applicable;

(c)(7)

ASSIGNMENT (SUPREME COURT TO COURT OF
APPEALS): Not applicable;

(c)(8)

DETERMINATIVE LAW:
Utah Code Ann. §77-29-5;
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State v. Coleman, 2001 UT App, 281, 34 P.3d 790;
State v. Lindsay, 2000 UT App 379, 18 P.3d 504;
State v. Robinson, 860 P.2d 979 (Utah Ct. App. 1993)
State v. Twitchell, 832 P.2d 866 (Utah Ct. App. 1992);
State v. Westerman, 945 P.2d 695 (Utah Ct. App. 1997);
Ward v. Richfield City, 798 P.2d 757 (Utah 1990);
(c)(9)

RELATED AND PRIOR APPEALS: State v Garner, Case No.
20010762-CA;

(c)(10)

ATTACHMENTS:
a.

Sentence, Judgment, and Commitment, which was signed by
the district court on May 14, 2002, and entered that same day;

b.

Notice of Appeal filed on June 13, 2002.

DATED this 5th day of July, 2002.
ARN9feD>& WIGGINS, P.C.

Attorneys fefPflfeahant / Appellant
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